
 

 

    

 

 

 

Final Report 
On the State of Arizona’s Proposed 
Assumption of Clean Water Act Section 
404 Permit Authority in Compliance with 
the Endangered Species Act  
 

 

 

 

 

 

Produced by the Arizona Department of 
Environmental Quality’s Endangered Species Act 
Technical Working Group 

 
March 2019   

 

 

 

 

This white paper is solely a product of the volunteer 
technical work group members and should not be 

considered an ADEQ decision document 



Endangered Species Act Technical Working Group 

ii 

CONTENTS 

Figures  ........................................................................................................................................................ iv 

Tables  ........................................................................................................................................................ iv 

Abbreviations and Acronyms ........................................................................................................................ v 

Definitions .................................................................................................................................................... vi 

1 Introduction ..................................................................................................................................... 1 

1.1 Purpose ...................................................................................................................................... 1 

1.2 Objective ................................................................................................................................... 1 

1.3 Committee Members ................................................................................................................ 2 

2 Background ...................................................................................................................................... 3 

2.1 Overview of Endangered Species Act ........................................................................................ 3 

2.2 Clean Water Act Section 404 and Endangered Species ............................................................ 4 

2.3 Federal Scope of Analysis .......................................................................................................... 5 

3 Current State .................................................................................................................................... 8 

3.1 Summary of Section 404 Permit Process .................................................................................. 8 

3.2 Endangered Species Act Section 7 Compliance ......................................................................... 8 

3.2.1 Biological Evaluation or Biological Assessment ............................................................. 10 

3.2.2 Determinations .............................................................................................................. 11 

3.2.3 Formal Consultation and Incidental Take ...................................................................... 11 

Benefits .......................................................................................................................... 11 

Challenges ...................................................................................................................... 12 

4 Summary of Research .................................................................................................................... 12 

5 Option Considered but Not Carried Forward: State Programmatic General Permit ..................... 15 

5.1 Benefits .................................................................................................................................... 16 

5.2 Challenges ............................................................................................................................... 16 

6 Proposed Options .......................................................................................................................... 17 

6.1 Option 1 – Memorandum of Agreement ................................................................................ 17 

6.1.1 Benefits .......................................................................................................................... 18 

6.1.2 Challenges ...................................................................................................................... 18 

6.2 Option 2 – MOA Plus “Off-Ramp” (or MOA with Optional Section 7 Process) ....................... 18 

6.2.1 Benefits .......................................................................................................................... 21 

6.2.2 Challenges ...................................................................................................................... 21 



Endangered Species Act Technical Working Group 
 

iii 

6.3 Option 3 – Statewide Habitat Conservation Plan .................................................................... 22 

6.3.1 Benefits .......................................................................................................................... 24 

6.3.2 Challenges ...................................................................................................................... 24 

6.4 Option 4 — Project-Specific Habitat Conservation Plan ......................................................... 24 

6.4.1 Benefits .......................................................................................................................... 26 

6.4.2 Challenges ...................................................................................................................... 26 

6.5 Option 5: MOA and SW HCP .................................................................................................... 27 

6.5.1 Benefits .......................................................................................................................... 27 

6.5.2 Challenges ...................................................................................................................... 27 

6.6 Option 6: Off-Ramp and SW HCP ............................................................................................ 27 

6.7 Benefits .................................................................................................................................... 27 

6.8 Challenges ............................................................................................................................... 28 

7 Recommended Program ................................................................................................................ 28 

8 Gap Analysis ................................................................................................................................... 30 

9 Gap Closure Options ...................................................................................................................... 32 

10 Minority Opinion ............................................................................................................................ 32 

Sierra Club and Maricopa Audubon Society .................................................................. 32 

Westland Resources, Inc. ............................................................................................... 33 

11 Implementation Considerations .................................................................................................... 34 

11.1 Agreements / Interagency Cooperation .................................................................................. 34 

11.2 State Authority ........................................................................................................................ 35 

11.3 Training Programs ................................................................................................................... 35 

11.4 Screening Analysis Tools.......................................................................................................... 35 

11.4.1 Arizona Heritage Data Management System ................................................................ 35 

11.4.2 Information for Planning and Consultation ................................................................... 35 

11.5 Staffing .................................................................................................................................... 36 

11.6 Enforcement and Compliance ................................................................................................. 36 

11.7 Process Improvements ............................................................................................................ 37 

BIBLIOGRAPHY ............................................................................................................................................ 38 

Appendix A Endangered Species Act Technical Working Group Charter ......................................... 41 

Appendix B Endangered Species Act Technical Working Group Research Summary ....................... 47 

Appendix C Memorandum of Agreement Example Documents ...................................................... 49 

 



Endangered Species Act Technical Working Group 
 

iv 

FIGURES 

Figure 1. Federal Coordination Required Under 40 C.F.R. 233.50 Flow Chart (diamonds indicate decision 
action; blue indicates an end to the process.) .............................................................................................. 6 

Figure 2. Current Section 7 Consultation (simplified) ................................................................................... 9 

Figure 3. Option 1 – MOA Flow Chart ......................................................................................................... 19 

Figure 4. Option 2 – “Off-Ramp” Flow Chart .............................................................................................. 20 

Figure 5. Option 3 – Statewide Habitat Conservation Plan Flow Chart (simplified) ................................... 23 

Figure 6. Project-Specific Habitat Conservation Plan Flow Chart (simplified) ............................................ 25 

Figure 7. ESA TWG Survey Results for Recommended Options.................................................................. 29 

Figure 8. Support of ADEQ Assumption ...................................................................................................... 30 

 

 

TABLES  

1. ESA TWG Committee Members and Facilitators ...................................................................................... 2 

2. Numeric Survey Results – Recommended Options ................................................................................ 29 

3. Numeric Results – Support of ADEQ Assumption ................................................................................... 30 

4. Comparison of ESA Protections: Federal 404 Program vs. State  
Assumption of CWA Section 404 Permit Authority .................................................................................... 31 

  



Endangered Species Act Technical Working Group 
 

v 

ABBREVIATIONS AND ACRONYMS 

ADEQ Arizona Department of Environmental Quality 

A.R.S. Arizona Revised Statutes 

AZGFD Arizona Game and Fish Department  

BA Biological assessment  

BE Biological evaluation  

BO Biological opinion  

C.F.R. Code of Federal Regulations  

CH Critical habitat  

Corps US Army Corps of Engineers  

CWA Clean Water Act  

EPA  US Environmental Protection Agency  

ERT Environmental Review Tool  

ESA Endangered Species Act  

FWS US Fish and Wildlife Service  

HCP Habitat conservation plans  

IPaC Information for Planning and Consultation 

IT Incidental take  

ITP Incidental take permit  

JD Jurisdictional Determination  

MALAA May affect, likely to adversely affect 

MANLAA May affect, not likely to adversely affect 

MOA Memorandum of Agreement  

NEPA National Environmental Policy Act  

OHWM Ordinary high-water mark  

PGP Programmatic General Permit  

§ 404 Section 404  

SPGP State Programmatic General Permit  

T&E Threatened and Endangered  

TWG(s) Technical Working Group(s) 

U.S.C. United States Code, US Code  

WOTUS Waters of the United States 



Endangered Species Act Technical Working Group 
 

vi 

DEFINITIONS  

Action area All areas to be affected directly or indirectly by the federal action and not merely the 
immediate area involved in the action.” (see 50 Code of Federal Regulations. § 402.02) 

Action agency Entity who is applying for a Section 404 permit and not always a defined public agency. 

Adverse modification of 
critical habitat 

A direct or indirect alteration that appreciably diminishes the value of critical habitat for both 
the survival and recovery of a listed species. Such alterations include, but are not limited to, 
alterations adversely modifying any of those physical or biological features that were the 
basis for determining the habitat to be critical. See also Destruction of Critical Habitat 

Biological opinion A document that is the product of formal consultation, stating the opinion of the US Fish and 
Wildlife Service on whether or not a federal action is likely to jeopardize the continued 
existence of listed species or result in the destruction or adverse modification of critical 
habitat. 

Consultation All federal agencies must consult with the US Fish and Wildlife Service (or National Marine 
Fisheries Service) when any activity permitted, funded, or conducted by that agency may 
affect a listed species or designated critical habitat, or is likely to jeopardize proposed species 
or adversely modify proposed critical habitat. There are two stages of consultation: informal 
and formal. 

Critical habitat Federally designated areas that contain physical or biological features that are within the 
geographical area occupied by the species and 1) are essential to the conservation of the 
species, and 2) which may require special management considerations or protection; and/or 
are outside the geographical area occupied by the species and are essential for the 
conservation of the species. 

Destruction of critical 
habitat 

A direct or indirect alteration that appreciably diminishes the value of critical habitat for both 
the survival and recovery of a listed species. Such alterations include, but are not limited to, 
alterations adversely modifying any of those physical or biological features that were the 
basis for determining the habitat to be critical. See also Adverse Modification of Critical 
Habitat. 

Discretionary federal 
action 

An agency judgement on whether or not to take a certain course of action or “those [actions] 
‘authorized, funded or carried out’ by a federal agency…[that] must have the requisite causal 
connection to the specified impact on a protected species” (Davidson, 2006). 

Endangered species A species that is in danger of extinction throughout all or a significant portion of its range. 

Endangered Species Act of 
1973 

A federal law that was passed in 1973 and can be found at 16 United States Code § 1531 et 
seq. It aims to prevent the extinction of those invertebrates, vertebrates, and plants listed as 
threatened or endangered. 

Formal consultation The consultation process conducted when a federal agency determines its action may affect a 
listed species or its critical habitat, and is used to determine whether the proposed action 
may jeopardize the continued existence of listed species or adversely modify critical habitat. 
This determination is stated in the US Fish and Wildlife Service biological opinion. 

Habitat The location where a particular taxon of plant or animal lives and its surroundings (both living 
and nonliving) and includes the presence of a group of particular environmental conditions 
surrounding an organism including air, water, soil, mineral elements, moisture, temperature, 
and topography. 

Habitat conservation plan A plan that outlines ways of maintaining, enhancing, and protecting a given habitat type 
needed to protect species. The plan usually includes measures to minimize impacts, and 
might include provisions for permanently protecting land, restoring habitat, and relocating 
plants or animals to another area.  

https://www.fws.gov/midwest/endangered/section7/section7.html
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Harass Actions that create the likelihood of injury to listed species to such an extent as to 
significantly disrupt normal behavior patterns which include, but are not limited to breeding, 
feeding or sheltering. 

Harm An act which actually kills or injures wildlife. Such an act may include significant habitat 
modification or degradation where it actually kills or injures wildlife by significantly impairing 
essential behavioral patterns, including breeding, feeding, or sheltering.  

Incidental take Take that results from, but is not the purpose of, carrying out an otherwise lawful activity. 

Incidental take permit A permit issued under Section 10 of the federal Endangered Species Act to private parties 
undertaking otherwise lawful projects that might result in the take of an endangered or 
threatened species. Application for an incidental take permit is subject to certain 
requirements, including preparation by the permit applicant of a conservation plan. See 
Habitat Conservation Plan 

Informal consultation Informal consultation precedes formal consultation and includes any form of communication 
between the federal action agency, applicant, or designated non-federal representative and 
the US Fish and Wildlife Service to determine whether listed species may occur in the action 
area and what the effects of the action may be to such species. This phase is often used to 
develop project modifications or alternatives to avoid adverse effects to listed species, which 
would then preclude the need for formal consultation. 

Jeopardy To jeopardize the continued existence of a listed species by engaging in an action that 
reasonably would be expected, directly or indirectly, to reduce appreciably the likelihood of 
both the survival and recovery of a listed species in the wild by reducing the reproduction, 
numbers, or distribution of that species. 

Low-effect habitat 
conservation plan 

Plans involving minor effects on federally listed, proposed, or candidate species and their 
habitats covered under the habitat conservation plan and minor effects on other 
environmental values or resources.  

May affect The appropriate conclusion when a proposed action may pose any effects on listed species or 
designated critical habitat.  

Mitigation measures Actions that reduce or address potential adverse effects of a proposed activity on species 
covered by a habitat conservation. They should address specific needs of the species involved 
and be manageable and enforceable. Mitigation measures may take many forms, such as 
preservation (via acquisition or conservation easement) of existing habitat; enhancement or 
restoration of degraded or a former habitat; creation of new habitats; establishment of buffer 
areas around existing habitats; modifications of land use practices, and restrictions on access.  

No effect The appropriate conclusion when the action agency determines its proposed action will not 
affect a listed species or designated critical habitat.  

Not likely to adversely 
affect 

The appropriate conclusion when effects on listed species are expected to be discountable, 
insignificant, or completely beneficial. 

Permit area The area of fill into waters of the United States and those portions of the project where there 
is sufficient federal control and responsibility to federalize an otherwise non-federal action. 

Section 7 Interagency Cooperation. Section 7 requires federal agencies to: 1) Carry out programs for 
the conservation of listed species [Section 7(a)(1)]; 2) Ensuring actions funded, carried out, or 
authorized by the agency do not jeopardize the continued existence of any listed species or 
adversely modify designated critical habitat [Section 7(a)(2)]; 3) Consult with the US Fish and 
Wildlife Service when the agency believes its prospective action may take place where listed 
endangered or threatened species are present and may affect them [Section 7(a)(3)]; 4) 
Confer with the US Fish and Wildlife Service when the agency’s action is likely to jeopardize 
the continued existence of a proposed species or adversely modify proposed critical habitat 
(Section 7 7(a)(4)). Section 7 is not discretionary and does not trigger National Environmental 
Policy Act. 
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Section 9 Prohibited Acts Related to Fish and Wildlife per the Endangered Species Act of 1973 as 
amended through the 108th Congress includes the following actions: import or export; take 
any such species within United States/territorial sea; take upon the high seas; possess, sell, 
deliver, carry, transport, or ship deliver, receive, carry, transport, or ship in interstate or 
foreign commerce sell or offer for sale in interstate or foreign commerce, or violate any 
regulation pertaining to such species or to any threatened species listed pursuant to Section 4 
of this Act. 

Species Any species or subspecies of fish, wildlife or plants, and any distinct population segment of 
vertebrates which interbreeds.  

Take To harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or attempt to 
engage in any such conduct per the Endangered Species Act of 1973 as found at 16 United 
States Code § 1531 et seq.  

Threatened species Any species that is likely to become an endangered species within the foreseeable future. 
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1 INTRODUCTION 

1.1 Purpose  
In April 2018, Arizona’s Governor, Doug Ducey, signed Senate Bill 1493 into law. This action amended 
Arizona Revised Statutes (A.R.S.) Title 49, Chapter 2, by adding Article 3.2, which granted the Arizona 
Department of Environmental Quality (ADEQ) authority to develop rules to assume the Clean Water Act 
(CWA) Section 404 Program (Section 404). State assumption is the term used when a state develops a 
program and operates it under its own authority.  

The ADEQ Water Division formed Technical Working Groups (TWGs) to assist in developing a program to 
assume CWA 404 permitting for Arizona. Each TWG was composed of volunteers, chosen by ADEQ, to 
make recommendations to the CWA Section 404 Executive Committee on a variety of important topics. 
For 5 months, the Endangered Species Act (ESA) TWG reviewed how the US Army Corps of Engineers 
(Corps) complies with the ESA when administering the Section 404 permit program, researched the 
options ADEQ has to develop a Section 404 permit program that complies with the federal program 
requirements (40 Code of Federal Regulations [C.F.R.] § 233.1(d) and A.R.S. § 49-256.01(A)), discussed 
how ADEQ may develop a program, deliberated the best options for ADEQ, and considered what would 
be needed to transition from the current federal program to one administered by ADEQ.  

1.2 Objective  
The ESA TWG’s objective was to provide this white paper to address questions as they relate to 
Arizona’s assumption of the Section 404 program and following the requirements as specified by 40 
C.F.R. § 233.1(d), which reads, “States may impose more stringent requirements, they may not impose 
any less stringent requirements for any purpose.” As specified in the ESA TWG Charter (Appendix A), the 
following issues were identified for the group to address:  

● What is the current state?  

● What are the specific benefits and challenges of the current federal process? 
● What is the ideal future state for implementing endangered and threatened species protection 

requirements? Why is this the ideal future state? 

● Identify the gaps between the current state and the ideal future state. 

● Provide gap closure options to enact the future state (i.e., what entities involved, what 
agreements, rules, other laws may be necessary to enact future state. (Note: this does not 
contemplate modifying federal law.)  

● What are the potential obstacles to implementing each gap plan option? 

The ESA TWG considered the above bullet points and came up with additional issues that need to be 
addressed in Section 404 assumption in dealing with the ESA.  

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=2dd85978b57d4ab9346031870a2650c5&term_occur=16&term_src=Title:40:Chapter:I:Subchapter:H:Part:233:Subpart:A:233.1
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1.3 Committee Members  
Special thanks go to the following TWG members and facilitators for providing their valuable time and 
expertise to produce this report (Table 1).  

Table 1. ESA TWG Committee Members and Facilitators  

Name Affiliation  

Carrie Marr, Chair US Fish and Wildlife Service  

Kris Randall, Co-Chair  US Fish and Wildlife Service (Retired) 

Robert Anderson Fennemore Craig 

Matthew Camba Woodplc 

Clay Crowder Arizona Game and Fish Department 

Rafael de Grenade HILGARTWILSON, LLC 

Nicole Engelmann US Fish and Wildlife Service 

Terry Enk Freeport-McMoRan, Inc. 

Heather Finden City of Phoenix Water Services Department 

Jill Himes Himes Consulting, LLC 

Mark Horlings Maricopa Audubon Society 

Nancy Johannesmeyer ASARCO 

Norman D. James Fennemore Craig 

Keith Knutson Arizona Game and Fish Department 

Jennifer Martin Sierra Club 

Jenny Neeley Pima County Office of Sustainability & Conservation  

Laura Stewart Archaeological Consulting Services, Ltd. 

Jim Tress Westland Resources, Inc. 

Russell Waldron SWCA Environmental Consultants  

Facilitators  

Kelly Cairo GCI 

Jill Hankins ADEQ 

Heidi Welborn ADEQ  
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2 BACKGROUND  

2.1 Overview of Endangered Species Act  
To supplement the ESA TWGs recommendations, an overview of the ESA is needed to provide context. 
The ESA of 1973 (16 United States Code [U.S.C.] §§ 1531-1544, as amended) was enacted “to provide a 
means whereby the ecosystems upon which threatened and endangered [T&E] species depend may be 
conserved, to provide a program for the conservation of such endangered species and threatened 
species, and to take such steps as may be appropriate to achieve the purposes of the treaties and 
conventions set forth in the [ESA]” (16 U.S.C. § 1531(b)). 

The major provisions of the ESA that are relevant to this report, and their purpose, are as follows: 

1. Section 4 – “Determination of Endangered Species and Threatened Species” sets requirements 
and standards for listing species as either threatened or endangered; allows any interested 
person to petition for a species listing, describes processes for emergency listings, recovery 
plans, and designations of critical habitat (CH). 

2. Section 6 – “Cooperation with the States” provides for cooperation in endangered species 
conservation with the states, including matching federal funding and delegation of permitting 
authority.  

3. Section 7 – “Interagency Cooperation” requires federal agencies to insure their actions do not 
jeopardize the continued existence of listed species or adversely modify designated CH. It also 
requires that federal agencies to use their authorities to conserve listed species:  

a. Section 7(a)(1) directs the Secretary (Secretary of the Interior/Secretary of Commerce) 
to review other programs administered by them and use such programs to further the 
purposes of the ESA. It also directs all other federal agencies to use their authorities in 
furtherance of the purposes of the ESA by carrying out programs for the conservation of 
species listed pursuant to the ESA. The Secretary of Commerce, through the National 
Marine Fisheries Service, is responsible for administering the ESA with respect to marine 
species. Arizona does not contain any marine species. Consequently, the Secretary of 
the Interior, through the US Fish and Wildlife Service (FWS), administers the ESA in this 
state.  

b. Section 7(a)(2) states that each federal agency shall, in consultation with the Secretary, 
insure that any action they authorize, fund, or carry out is not likely to jeopardize the 
continued existence of a listed species or result in the destruction or adverse 
modification of designated CH (§ 1536(a)(2)). This section of the ESA sets out the Section 
7 consultation process that all federal agencies must follow when a discretionary federal 
action may impact threatened or endangered species. The consultation process is 
further implemented by regulation at 50 C.F.R. § 402. 

4. Section 9 – “Prohibited Acts” includes prohibitions against import, export, or transport of listed 
wildlife and plants. It prohibits take (see definitions) and possession of wildlife, but not plants. It 
also prohibits take of any listed fish or wildlife species listed as endangered. However, by rule 
the prohibitions that apply to endangered species also apply to threatened species, unless 
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otherwise provided for through a special rule under Section 4(d) of the ESA (50 C.F.R. § 
17.31(a)). 

The take prohibition applies more narrowly to plants. It is unlawful to remove or to maliciously damage 
or destroy listed species of plants found on land under federal jurisdiction, and to damage or destroy 
listed species of plants found on other land “in knowing violation of any law or regulation of any State or 
in the course of any violation of a State criminal trespass law” (16 U.S.C. § 1538(a)(2)(B)). Thus, the ESA 
does not prohibit destruction or removal of listed species of plants found on non-federal land, provided 
that the landowner complies with any applicable state law requirements. 

5. Section 10 – “Exceptions” provides for certain permits, including for “any taking otherwise 
prohibited by Section 9 if such taking is incidental to, and not the purpose of, the carrying out of 
an otherwise lawful activity” (§ 1539(a)(1)(B)). For landowners to obtain this Section 10 permit, 
they must develop a conservation plan as prescribed in Section 10(a)(2)(A) and its implementing 
regulations at 50 C.F.R. §§ 17.22, 17.32 and 50 C.F.R. §§ 222.25, 222.27, and 222.31.  

The plan must specify the impacts that are likely to result from the taking, the measures the permit 
applicant will undertake to minimize and mitigate such impacts, and the funding that will be available to 
implement such measures. Conservation plans under Section 10(a)(1)(B) are generally known as habitat 
conservation plans (HCPs). Section 10(a)(2) of the ESA sets forth the statutory criteria that must be 
satisfied before an incidental take (IT) permit can be issued. 

2.2 Clean Water Act Section 404 and Endangered Species  
State assumption of the Corps CWA Section 404 permitting program is governed by CWA Section 
404(g)–(k), 33 U.S.C. §§ 1344(g)–(k), and by the EPA’s regulations at 40 C.F.R. §§ 233 – 404 State 
Program Regulations, which include provisions guiding state program approval, permit requirements, 
and program operation, among other things. A key requirement for state assumption is that the state’s 
program must “be conducted in accordance with the requirements of the [CWA];” while a “state may 
impose more stringent requirements” than the federal permitting program, it is prohibited from 
imposing “less stringent requirements” (40 C.F.R. §§ 233.1(d)). This is outlined in A.R.S. § 49-256.01, 
which requires the ADEQ Director to establish a program for Arizona “that is consistent with and no 
more stringent than the [CWA] Dredge and Fill Program, including a permitting process.” 

Among the requirements that the state must adhere to is the requirement that it will issue Section 404 
permits that comply with the 404(b)(1) Guidelines found at 40 C.F.R. § 230 that govern the specification 
of disposal sites for dredged or fill material (see 33 U.S.C. § 1344(h)(1)(A)). Among other things, the 
guidelines prohibit the discharge of dredged or fill material if the discharge “[j]eopardizes the continued 
existence of species listed as endangered or threatened under the [ESA] . . . or results in likelihood of the 
destruction or adverse modification of . . . [critical] habitat . . . under the [ESA]” (40 C.F.R. § 
230.10(5)(b)(3)). Thus, while a state’s assumption of the Section 404 permitting program effectively 
eliminates the requirement to consult with the FWS under ESA Section 7 because there is no longer a 
discretionary federal action, the state is still required under the 404(b)(1) Guidelines to ensure that any 
permit issued will not jeopardize federally listed species or adversely modify CH.  



Endangered Species Act Technical Working Group 
 

5 

The Section 404 State Program Regulations outline a mandatory process for the US Environmental 
Protection Agency (EPA) review of state Section 404 program permit applications; this process is 
detailed in 40 C.F.R. § 233.50 (Figure 1). Under 40 C.F.R. § 233.51(b), there are six instances in which EPA 
cannot waive review of applications for permits, including those that authorize “discharges with 
reasonable potential for affecting endangered or threatened species.” Consequently, the state is 
required to forward the public notice for such applications to the EPA; and the EPA in turn must provide 
those public notices to the FWS and the Corps for their review and comment (40 C.F.R. § 233.50(a)(1) 
and (b)). EPA may, but is not required to, object to a permit application, after receiving comments from 
the FWS and Corps (40 C.F.R. § 233.50(d) and (e)). 

2.3 Federal Scope of Analysis  
The scope of protection provided under Section 7 depends to a great extent on the authority and 
jurisdiction of the federal agency that is proposing an action. The relevant agency in this case is the 
Corps, which is authorized under Section 404 to regulate and issue Federal permits (with EPA oversight) 
for “the discharge of dredged or fill material into the navigable waters at specified disposal sites” (33 
U.S.C. § 1344(a)). The scope of the Corps’ review of impacts when issuing a permit is governed by the 
404(b)(1) Guidelines and the agency’s public interest review regulation, found at 33 C.F.R. § 320.4. The 
scope of review under both regulations is limited to the impacts that will be caused, directly and 
indirectly, by the proposed discharge into waters of the United States (WOTUS), which is the activity 
over which the Corps and EPA have jurisdiction under Section 404.  

The extent of federal control and responsibility afforded the Corps under Section 404 in turn determines 
the scope of Section 7 consultation under the ESA. As discussed above, Section 7(a)(2) of the ESA 
requires each federal agency to “insure that any action authorized, funded, or carried out by such 
agency . . . is not likely to jeopardize the continued existence of any endangered species or threatened 
species or result in the destruction or adverse modification of [critical] habitat” for such species (16 
U.S.C. § 1536(a)(2)). Thus, Section 7 applies only to federal actions, and not to state or private actions. 
Moreover, by rule, Section 7 extends only to actions over which there is discretionary federal 
involvement or control (50 C.F.R. § 402.03). 

Consequently, the scope of Section 7 consultation on a proposed Section 404 permit normally should 
extend only to the impacts of the discharge of dredged or fill material at the disposal site. In some cases, 
however, the scope of consultation may extend beyond the disposal site. This may be a result of the 
definition of the term action area in the FWS’ regulations, which means “all areas to be affected directly 
or indirectly by the federal action and not merely the immediate area involved in the action” (50 C.F.R. § 
402.02). Consequently, the analysis of the effects of the proposed discharge on listed species and CH 
may extend beyond the project area, depending on the extent of the proposed discharge’s effects.  

In addition, the FWS’s definition of the term effects of the action includes both the direct and indirect 
effects of the action that is the subject of the consultation (50 C.F.R. § 402.02). Under this definition, 
direct effects are the direct or immediate effects on listed species and CH caused by the proposed 
discharge. Indirect effects are those that are caused by the proposed action and are later in time, but are 
still reasonably certain to occur. Generally speaking, indirect effects are “the effects on listed species or 
CH of future activities that are induced by the action subject to consultation and that occur after that 
action is completed,” provided that these effects are reasonably certain to occur (Interagency  
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Figure 1. Federal Coordination Required Under 40 C.F.R. 233.50 Flow Chart (diamonds indicate 
decision action; blue indicates an end to the process.)  
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Cooperation – Endangered Species Act of 1973, as amended; Final Rule, 51 Fed. Reg. 19,926, 19932 (June 
3, 1986)).  

For example, the impacts caused by the construction of a street crossing or flood control structure 
within a watercourse subject to Corps jurisdiction under Section 404 would constitute direct effects of 
the Corps permit, while future impacts caused by the placement of structures and fill material within the 
watercourse that are reasonably certain to occur (e.g., altered stream flows or increased downstream 
sedimentation) would constitute indirect effects of the permit. In this example, the action area 
associated with the Corps permit would include not only the portion of the watercourse directly 
impacted by the construction of the street crossing, but also any areas upstream or downstream of the 
crossing that are reasonably certain to be impacted in the future. See Riverside Irrigation Dist. v. 
Andrews, 758 F.2d 508 (10th Cir. 1985) (holding the Corps properly considered the indirect effects on 
downstream CH of the whooping crane along the Platte River that would result from the construction of 
a dam on a tributary of the river). 

Not all listed resources are afforded the same protections under the ESA on private, state, and other 
non-federal lands. Fish and wildlife (including invertebrates) are subject to the ESA Section 9 
prohibitions against take, regardless of land ownership or federal agency involvement. Designated CH 
for animals and plants is only afforded ESA protection if there is a discretionary federal action (federal 
land, federal funding, federal permitting, etc.) triggering Section 7. Similarly, beyond those protections 
provided by state regulation, listed plants would only be protected from impacts that result from the 
federal action. For those portions of a larger project that are outside of the Corps’ CWA jurisdiction and 
have no other federal nexus, plants are not afforded protections from impacts that might result from 
project activities, provided that applicable state regulations protecting the listed plant are followed. 

As illustrated above, the extent of protection afforded listed resources under the current Section 404 
permit program is fact-dependent, first depending on the determination of the Corps’ jurisdiction (i.e., 
the presence and extent of WOTUS) and then on the determination of the action area. Similarly, the 
ability to obtain protection from “take” of listed animals provided by an IT statement issued during 
Section 7 consultation is dependent upon the specific facts and circumstances associated with a given 
project. 

A review of the current list of threatened and endangered species known or suspected to occur in 
Arizona indicates that, except for Pima pineapple cactus, there are few listed species that are 
widespread and with distributions that encompass large amounts of private or state lands. In the recent 
past, species such as the cactus ferruginous pygmy-owl had a much greater effect on private and state 
land development projects prior to the determination by FWS that the listing of this species was not 
warranted. A future decision to list a species with a potential distribution that encompasses large areas 
of private or state lands in areas where development activities are occurring (e.g., desert tortoise) would 
change the potential implications of state assumption of CWA Section 404 permitting authority with 
regard to the substantive requirements of the ESA. 
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3 CURRENT STATE  

3.1 Summary of Section 404 Permit Process 
Currently in Arizona, the Corps administers the CWA Section 404 program which regulates the discharge 
of dredged or fill material into WOTUS. There are two basic steps to Section 404 permitting compliance: 
1) determine the extent (i.e., the geographical limits of jurisdiction) of WOTUS on a project area; and 2) 
determine the level and types of “permittable” proposed project impacts to WOTUS that would require 
the Corps to grant permission or issue a CWA Section 404 permit. This process is outlined in Figure 2.  

Under the Corps’ current process, a preliminary jurisdictional determination (JD) or an approved JD is 
completed by the applicant to determine the extent of WOTUS within the proposed project area (i.e., 
the area within the ordinary high-water marks (OHWMs)). In some cases, during a pre-application 
meeting between the Corps and the applicant, the JD for a project will be a subject of discussion so that 
the determination and permit application submittal can be made concurrently. The JD is reviewed and 
finalized by the Corps, which may or may not agree with what was proposed by the applicant. The CWA 
Section 404 Assumption:  Jurisdictional Determinations TWG White Paper provides further details on the 
nuances and current protocols for determining the WOTUS area for a project.  

Once the extent of WOTUS has been verified on a project area by the Corps, project proponents are 
then directed to design their project to first avoid, then minimize impacts to WOTUS to the maximum 
extent practicable. Any unavoidable impacts to WOTUS by project activities through the addition of 
dredge or fill material within the OHWMs of a WOTUS needs to be approved, verified, or permitted by 
the Corps via the appropriate level of Section 404 Permit. The Corps has basically three levels or options 
of Section 404 permits:  

● a nationwide general permit; a set of 52 national permits developed by the Corps by specific 
category of activity or activities that allow for a streamlined permitting process for applicants 
with minimal amount of impacts to WOTUS (typically less than 0.5 acre of permanent impacts 
allowed per activity),  

● a regional general permit; issued regionally for a specific category of activity or activities, or;  

● an individual permit; typically issued for more impacts than allowed under a nationwide general 
permit and/or for activities not covered under a regional general permit.  

See the Final Report of the ADEQ Section 404 Permit Process TWG for details of the current applicability 
of the permit option(s) for a project activity.  

3.2 Endangered Species Act Section 7 Compliance  
Regardless of the level or type of Section 404 permit required, and because the Corps is a federal 
agency, the Corps must ensure that any permitted action it authorizes under the CWA is not likely to 
jeopardize the continued existence of any species listed under the ESA or destroy or adverse modify any 
designated CH in accordance with ESA Section 7(a)(2). The Corps must also ensure that the permitted 
action will not take any federally listed species or, if take is likely to occur, obtain authorization for such 
IT, in accordance with ESA Section 7(b)(4) and (o).  
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Figure 2. Current Section 7 Consultation (simplified)  
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3.2.1 Biological Evaluation or Biological Assessment 
In the case when the Corps is the lead federal agency and to ensure that the discharge and related 
activities authorized by a Section 404 permit do not result in “take”, jeopardy, or adverse modification 
of CH, the Corps requires all 404 permit applicants to document compliance with the ESA through the 
completion of a biological evaluation (BE) or biological assessment (BA).  

One of the first steps in completing a BE or BA for a project is to determine the project’s action area. 
Under the FWS’s Section 7 regulations, as discussed above, the action area is defined as “all areas to be 
affected directly or indirectly by the federal action and not merely the immediate area involved in the 
action” (50 C.F.R. § 402.02). There are no bright line rules or guidance to determine the action area, 
which is project-specific and depends on the nature and extent of the effects of the discharge to be 
authorized by the Section 404 permit.  

An applicant’s biologist (or consulting biologist) visits the action area to document and describe 
vegetation types and other habitat features potentially important to federally listed species and, in 
some instances, conducts species-specific surveys if project area conditions warrant. Based on site 
reconnaissance and available sources of information on habitat requirements and distribution, the 
action area is then evaluated for the potential presence of such species, and a determination of effect of 
the proposed discharge and any related activities to federally listed species and CHs is made for each. 

The BE report, at a minimum, includes an introduction, a description of field reconnaissance and/or 
survey methods, a summary of vegetation communities and other habitat features, narrative 
descriptions of federally listed species that have the potential to occur in or near the action area, and a 
rationale for why other federally listed species were eliminated from more detailed consideration. In 
addition, an effect determination based on the analysis is made for all species that may occur in the 
vicinity of the project. There are several data sources to assist in the evaluation of potential for listed 
species and CH in a project area including the Arizona Game and Fish Department (AZGFD) Arizona 
Heritage Geographic Information System online environmental review tool and the FWS Information for 
Planning and Consultation (IPaC). The results of the databases searches are documented in the BE.  

This BE or BA is adopted by the Corps (sometimes after directing the applicant to make revisions) for use 
in consulting under Section 7 of the ESA with the FWS. As stated above, this consultation is undertaken 
to determine whether the proposed activity is likely to jeopardize the continued existence of any listed 
species or destroy or adversely modify any designated CH.  

There are three basic effect determinations for species listed under the ESA: 1) no effect; 2) may affect, 
not likely to adversely affect (MANLAA); and 3) may affect, likely to adversely affect (MALAA).  

In the case where the Corps is not the lead federal agency, such as projects that occur on federal land, 
then typically the lead federal agency completes the consultation with the FWS, and the Corps 
cooperates and uses the consultation results to satisfy ESA compliance for the Section 404 permit. 

For those permits in which an MALAA determination for a species applies, a much more detailed 
analysis is completed, and the Corps and FWS uses the BE or BA to initiate formal Section 7 consultation. 
The FWS uses the BE or BA as a starting point to formulate a biological opinion (BO), a document that 
contains recommendations, conditions, reasonable and prudent measures, and an IT statement.  
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3.2.2 Determinations  
If the project activities have no effect to any species or CHs listed under the ESA, then the Corps does 
not need to consult with the FWS. In fact, the FWS does not concur with no effect determinations. If the 
project activities may affect but are not likely to adversely affect any species or CHs listed under the ESA 
and the impacts are insignificant and discountable, then the Corps would send the BE to the FWS and 
request concurrence with the MANLAA determination. However, it should be noted that while the 
Corps, as the lead federal agency, makes the MANLAA determination, the FWS must concur with the 
determination. This process is known as informal consultation. If the FWS does not concur, then formal 
consultation is required (50 C.F.R. §§ 402.13(a), 402.14(b)). 

3.2.3 Formal Consultation and Incidental Take  
Currently, for cases where project activities have a MALAA determination for one or more federally 
listed species or CH, or where the FWS does not concur with the Corps’ MANLAA determination, the 
Corps and the FWS enter into a formal consultation regarding the effects of the proposed permit action. 
The time frame for completing consultation is 135 days; although the time period is frequently extended 
for larger, more complex projects and may take substantially longer to complete. At the end of 
consultation, the FWS completes the BO and issues the IT statement, if IT is likely to occur. The IT 
statement protects the Corps and the 404-permit applicant (if all of the reasonable and prudent 
measures, and the mandatory terms and conditions are followed) from prosecution under ESA Section 9 
in the event that a species is “taken” incidental to the authorized activity. 

The formal ESA Section 7 process is a federal agency to federal agency process. It is not available to non-
federal agencies like ADEQ, or to a private individual, company, landowner, or non-governmental 
organization who are working on their own behalf, not with any federal agency. For non-federal 
landowners, IT protection can instead be permitted under ESA Section 10. This provision allows the FWS 
to issue an IT permit (ITP) authorizing the taking of members of listed species, provided that the taking is 
“incidental to and not the purpose of, the carrying out of an otherwise lawful activity” (16 U.S.C. § 
1539(a)(1)(B)). The holder of an ITP is not liable for any takings that fall within the scope of, and are 
consistent with, the ITP. The process and requirements for obtaining an ITP are complex, time-
consuming and expensive, however, which discourages their use. These requirements include 
negotiation of an HCP acceptable to the FWS, completion of Section 7 consultation, compliance with the 
National Environmental Policy Act (NEPA), and completion of a public notice and comment process.  

BENEFITS 

● Current Section 404 permitting through the Corps has an established procedure for Section 7 
consultation through which the FWS insures protection of federally protected species. 

● The current Section 7 process is familiar to industry and partners. 

● The current Section 7 process provides Section 404 permit applicants an avenue to obtain an IT 
statement, if needed. 

● Informal consultation with the Corps can be completed in as little as 30 days, although it can 
take significantly longer in some cases. 
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● Timelines for formal consultation are established, with the concurrence of the Corps, the FWS 
may exceed the timelines due to its workload and project complexity. 

● Currently designated CH and federally listed species that occur on private land receive some 
protection through the Section 7 consultation process when a Corps permit is required.  

CHALLENGES  

● The bar is low for initiation of Section 7 consultations (i.e., for informal consultations the 
threshold is a “possible effect” to listed species or CH.) 

● The Section 7 process can be complicated for those not familiar with it, and applicants may be 
required to hire professional consultants to help navigate it.  

● The action area and scope of Section 7 consultation can be difficult to define and may lead to 
Section 7 consultation on aspects of non-federal projects over which there is no Corps 
jurisdiction under the CWA. 

● There is inconsistency between how projects are written and reviewed (e.g., geographic area 
leads at the FWS write BOs with input from species leads; can also be a problem with Corps 
regulators) 

● The bar is higher to demonstrate take and FWS is not allowed to issue an ITS unless take is 
“reasonably certain to occur.”  

● Section 10 permits for non-federal actions are an avenue to obtain authorization for IT and can 
be complicated, time consuming, and expensive. In Arizona, where there is a lot of federal land, 
Section 10 permit are uncommon, and as a result, they are an unfamiliar process to industry, 
partners, and agencies. 

4 SUMMARY OF RESEARCH  
The ESA TWG focused its research on these topics: 

1. How many Section 404 permit applications raise ESA issues?  

The ESA TWG members reviewed Corps records of general and individual permits in Arizona 
cases and FWS records of ESA consultations. Between 2008 and 2017, the Corps received 
approximately 2,654 permit requests. Of these, 46 resulted in “may affect” determinations 
which equates to around 2% of permits resulting in informal and formal consultations. The 
amount of time required to complete informal consultation for a permit averaged 204 days, and 
if the permit went through formal consultation, the average number of days to completion was 
417. 

However, these statistics could be misleading. After further consultation with Corps project 
managers, it was found that the majority of applications involve endangered species issues, 
although the end result may be that Section 7 consultation is not necessary. Applicants often 
work informally with the Corps to change or reduce the permit area, minimize impacts by 
changing or amending the project, reducing the permit area, etc., so that by the time they issue 
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the permit, there is no effect. The Corps does not record this type of information (i.e., the 
frequency of these changes).  

Another consideration is the number and type of listed species between 2008 and 2017. The 
cactus ferruginous pygmy-owl was not listed during this timeframe, but when it was listed, the 
number of informal and formal consultations the Corps processed was much larger. Also, if the 
Sonoran Desert tortoise had been listed, the number of consultations would have increased. 
Any species listed in the future may impact the number of consultations.  

2. Will ADEQ’s assumption of the Corps role in Section 404 end “federal action?” (i.e., will there be 
a federal nexus when ADEQ administers the 404 program?) 

Consultation under Section 7 of the ESA will no longer be an option, and permittees will no 
longer be protected from liability for IT of endangered species, unless EPA objects to a proposed 
permit and the permit is issued by the Corps as a result, or a permittee opts to apply for a 
Section 10 permit.   

3. Do protections for IT under ESA Section 10 offer a reasonable alternative?  

Section 10 authorizes IT if the permit follows preparation of an approved HCP. Because Texas is 
primarily private land, applicants there often apply for project-specific HCPs. ESA TWG members 
contacted an FWS employee and a consultant working in Texas to obtain more information 
about this process. They reported that project-specific HCPs shield permittees from liability but 
typically take 2 years or more to complete. 

As another alternative, Arizona’s Pima County prepared a countywide HCP (called a Multi-
species Conservation Plan or MSCP) and received a 30-year ITP, which now allows Pima County 
and participating private applicants who need certain General or Regional 404 permits to 
receive those permits without being required to go through FWS consultations for individual 
projects or provide any additional mitigation measures beyond what has already been provided, 
greatly streamlining the 404 permitting process. However, Pima County’s ITP took 20 years to 
prepare and receive the necessary approvals from FWS, and the County devoted more than 
$100 million of taxpayer-approved bonds to protect habitat that serves as mitigation for the 
MSCP. Some ESA TWG members worked on the Pima County MSCP and were familiar with it. 

4. Could ADEQ provide an “off-ramp,” allowing permit applications involving the ESA to be referred 
back to the Corps for decision and FWS for consultation under Section 7, thus providing IT 
protection?  

One of the greatest challenges facing state assumption of the Section 404 Permitting Program is 
the ability to obtain IT protection under the ESA. While providing IT protection to the state or 
applicants is not required under Section 404(b)(1) guidelines or the assumption regulations 
found at 40 CFR 233.51, it is a critically important aspect of the existing Section 404 permitting 
program and ESA TWG members recommend that the state should find a way to address IT 
protection if they assume the 404 program. To address this issue, the ESA TWG proposed an 
option called the “off-ramp.” (Note: This is described in greater detail as Option 2 later in the 
document.) The ESA TWG debated whether the “off-ramp” alternative would be considered 
partial assumption. Under 40 C.F.R. § 233.1(b), states are prohibited from partial assumption of 
Section 404 responsibilities.  
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That being said, the “off ramp” may be a viable option for obtaining IT protection, provided that 
its process operates within the existing process under which EPA, the FWS and the Corps review 
and object to state permits under 40 C.F.R. § 233.50. 

The other states that have assumed, or have considered assuming Section 404 primacy have 
met their obligations for endangered species protections under the controlling regulations in the 
following ways: 

a. New Jersey refers determinations to FWS pursuant to a Memorandum of Agreement 
(MOA), but does not provide IT protection;  

b. Michigan evaluates endangered species protections under its own state statute, which 
helps flag permits which need federal additional review;   

c. Florida addressed the question of partial assumption prohibited by 40 C.F.R. § 233.1(b) 
to the EPA, but did not receive a definite response;  

d. Oregon considered referring endangered species issues identified by state agencies to 
the EPA and its own Department of State Lands for joint review. Oregon ultimately 
decided not to pursue assumption, but it is our understanding Oregon is developing a 
statewide HCP prior to assuming the program.   

5. Should Arizona adopt its own legislation addressing endangered species in order for ADEQ 
permits to provide the equivalent protection required for assumption? 
As a preliminary matter, it is unnecessary for the state to adopt such legislation, although it can 
be helpful for implementing a state 404 program, as evidenced by Michigan’s program (and to a 
certain extent, New Jersey’s program) which relies on state legislation for adequate endangered 
species protections. Section 404 does not require that a state program provide a level of 
protection for T&E species and their habitat equivalent to the ESA. Instead, the requirements for 
assumption concern discharges of dredged or fill material into WOTUS and the protection of 
WOTUS through the control of such discharges (see 33 U.S.C. § 1344(g) & (h); 40 C.F.R. § 
230.1(a)). 

In addition, the problem lies with ensuring that a discharge into WOTUS permitted under the 
state’s program does not result in jeopardy to a species or adverse modification of CH. 
Moreover, the ESA prohibits take of species under Section 9, a federal requirement that is not 
addressed under the regulations controlling the assumption process. These federal law 
requirements would continue to apply even if the state decides to adopt a state endangered-
species program.  

To date, only Michigan and New Jersey have assumed the responsibility for Section 404. The 
TWG researched both states’ legislation, as well as EPA’s subsequent monitoring and review of 
their programs. Appendix B summarizes states’ laws and procedures and other details 
surrounding their assumption. Additionally, both Michigan and New Jersey have wetlands 
protection and endangered species protection statutes. Michigan’s state endangered-species 
law protects federally listed, as well as state-listed, species.  
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Prior experience enforcing state wetlands and endangered species statutes would benefit ADEQ 
and would provide staff experience and expertise. Nevertheless, if ADEQ assumes Section 404 
responsibility, it will be enforcing the federal CWA statute. Comparable Arizona state legislation 
is not required.  

6. Can ADEQ use MOAs with federal or state agencies to provide the FWS an opportunity to review 
permits early to determine whether jeopardy to listed species or adverse modification of CH are 
likely and to insure efficient processing of permit applications? 

Both New Jersey and Michigan have formal agreements with the EPA (as required by 40 C.F.R § 
233.13), FWS, and other federal agencies to assist in processing applications, to publicize the 
Section 404 program, and to ensure that EPA’s oversight continues as the CWA requires. ADEQ 
would also be required to negotiate similar agreements. Examples of New Jersey’s and 
Michigan’s MOAs are provided in Appendix C. TWG members spoke with federal and state 
officials working under these agreements, as well as state officials that decided not to assume 
Section 404 responsibility.  

In addition to researching particular topics, members of the ESA TWG shared their professional 
experience and information from other states with the current program. The Chief of the 
Arizona Corps Permitting office attended a TWG meeting to explain current permit processing, 
and an FWS employee that reviews 404 permits in New Jersey spoke to the ESA TWG by 
conference call.  

7. Does EPA have discretion when the state issues individual permits?  

When EPA approves the transfer of the program to a state, there is no federal nexus because its 
approval is not a discretionary action (Silva 2010); however, there is uncertainty regarding EPA’s 
discretion over the permit approval step under federal review in accordance with 40 C.F.R. 
233.50., which may trigger Section 7 consultation.   

5 OPTION CONSIDERED BUT NOT CARRIED FORWARD: STATE 
PROGRAMMATIC GENERAL PERMIT 

The ESA TWG believes that the best future Section 404 Program would be one where ADEQ could 
provide protection for listed species and CH in accordance with the 404(b)(1) Guidelines while providing 
legal protection for applicants.  

Criteria used to evaluate future options included those that offered the greatest protection of species 
and habitat, feasibility in implementing a program, legal protection offered to the permittee and ADEQ, 
and the time and/or ability to obtain IT coverage. The ESA TWG developed two options that were 
considered but the group decided not to propose as a future option.  

An alternative to full assumption of the 404 program that was investigated is adoption of a State 
Programmatic General Permit (SPGP). A programmatic general permit (PGP) is a type of regulatory 
permit issued by the Corps and authorizes states, local governments, tribes, or other federal agencies 
with regulatory programs comparable to the Corps’ Section 10 or Section 404 program to issue permits 
for specified activities in lieu of direct Corp’s issuance of such permits. An SPGP is a type of PGP that is 
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administered by a state agency and designed to eliminate duplication of efforts between Corps districts 
and states, as well as to make the permitting process more efficient with flexibility as to the geographic 
region covered. Federal review of activities authorized under SPGPs is triggered by acreage impacts, 
otherwise known as thresholds. The SPGP provides a venue for Section 7 consultation and IT coverage 
for both the state and applicants for a range of activities that could be permitted by the state.  

This offers IT coverage for actions within the scope of the SPGP. Authorizations are issued to applicants 
for small projects with minimal impacts. When applicants file for a project with a state agency, it usually 
appears to the public as though only the state is involved—unless the Corps needs to request additional 
information. During this transparent screening process, the state determines the level of impact and 
under which category each permit application will be reviewed. The Corps is then involved with the 
permit review process and meets regularly with the state regulatory staff, as well as those from FWS and 
EPA to review the applications and check for the need for mitigation or an individual permit. Types of 
activities covered by an SPGP might include fill, bank stabilization, dredging, moorings, repair or 
maintenance of fill projects. States may tailor the SPGPs to suit their needs and streamline the 
permitting process for the regulated community. 

Depending on the types of activities covered by an SPGP, there is a range of benefits, as well as 
challenges to a state agency and the regulated community.  

5.1 Benefits  

● An SPGP may reduce unnecessary paperwork by eliminating duplicate efforts of both the state 
and Corps district. 

● May also increase certainty and timeliness, ensure resource protection, and improve compliance 
from a consumer relations standpoint. 

5.2 Challenges  

● Realized permitting efficiency depends on the types of activities covered in the permit, the level 
of support and collaboration with other agencies and partners, as well as how an SPGP fits into 
existing wetland regulatory programs.  

● The inherent nature of an SPGP limits the type and size of activities under Section 404 to be 
permitted.  

● Additional requirements of an SPGP (including ESA screening and permit conditions) may not 
always result in permitting efficiencies. 

This option was not given further consideration for two reasons: 1) The State of Arizona does not 
already have a program in place for the regulation of activities in waters. Issuance of an SPGP is 
predicated on an existing state program; and 2) the development of an SPGP falls short of the goal of full 
assumption of the 404 program by the State of Arizona.  
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6 PROPOSED OPTIONS  
The following considerations were used to develop options for ADEQ:  

● Provide an avenue for some projects to get into the Section 7 process to provide IT coverage 
where needed (i.e., when there is a reasonable potential for “take” to occur to a species listed 
under the ESA), even though IT protection is not required. 

● Provide an avenue for permit applicants to obtain IT coverage under Section 10 of the ESA. 

The ESA TWG developed four options and two minority opinions for ADEQ’s consideration. While 
reviewing the options below, the group could not come to consensus on one single approach needed for 
T&E species protection in Arizona. Provided at the end is a survey summary of the member’s support or 
level of agreement for reference. However, there are some components of each option that could be 
considered by ADEQ in moving forward with state assumption of the Section 404 Program. It should be 
emphasized that the options discussed below are not mutually exclusive.  

For example, the MOA option (Option 1) is actually the core of the “off-ramp” (Option 2). A non-federal 
permit applicant can elect to seek an individual ITP pursuant to ESA Section 10 for the applicant’s 
specific project if take is considered likely (Option 4). Option 4 could be an element of Options 1 or 2, 
and thereby provide better protection for listed species and applicants alike. Thus, the use of the term 
option is not intended to imply that only one of these approaches must be adopted. Applicants have the 
option to pursue Section 10 at any time to cover potential Section 9 violations associated with their 
projects. If the applicant decides not to obtain this coverage, then they increase their liability for Section 
9 violations and increased potential adverse effects to T&E species and CH. 

The question of whether the “off-ramp” (Option 2) is feasible under current law was discussed. The ESA 
TWG recommends that ADEQ seek clarification while deciding how to proceed.  

6.1 Option 1 – Memorandum of Agreement  
The MOA provides for an informal process to aid ADEQ in screening for those permits with reasonable 
potential to affect, to obtain FWS’ views of effects and jeopardy/adverse modification determinations, 
and provides feedback from FWS earlier in the process but does not replace the formal FWS/EPA 
comment process for permit applications with reasonable potential to affect listed species. EPA may not 
waive review of permits with reasonable potential to affect threatened and endangered species, as 
determined by FWS (40 C.F.R. Part § 233.51(b)(2)).  

When ADEQ receives a Section 404 permit application, staff would conduct or review the initial 
screening for reasonable potential to adversely affect T&E species or CH. To support such screening, the 
permit applicant could  

submit a report that evaluates the likelihood that members of a listed species or CH are present and 
would be adversely affected by the permitted activity. If no species or CH is present, or a “no-effect” 
determination is made in the initial review, then ADEQ would proceed with processing the permit. 
However, if ADEQ requires or would like assistance screening the permit application for potential 
impacts, then the application would be sent to the FWS for review. The details of this arrangement 
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would be outlined in an MOA negotiated between ADEQ and FWS. Figure 3 provides a general outline of 
how this might look in a proposed future state. 

6.1.1 Benefits  

● It is relatively simple and straightforward. 

● After using the screening tools, permits without ESA concerns can be expedited. 
● Has been successfully used by other states that have assumed the 404 permitting program. 

6.1.2 Challenges  

● ADEQ would need to hire biologists and train them to screen permits for ESA concerns 
● As there is no federal nexus that would trigger the ESA’s Section 7 consultation provisions, IT 

coverage can only be obtained via an ESA Section 10 ITP, which requires development of an HCP 
and can take much longer than the current process. However, this is not an issue if members of 
a species are not present and are unlikely to be taken. 

● ADEQ or applicants would risk of Section 9 violations if species are present and would be taken. 
(Although this could be addressed through the “off-ramp” option, below, or through the 
objection process, under which the Corps issues the permit.) 

● A potential challenge is the cost of funding staff to assist with screening. 

6.2 Option 2 – MOA Plus “Off-Ramp” (or MOA with Optional Section 7 
Process) 

Option 2 is based upon the MOA process outlined in Option 1 but incorporates a provision by which a 
Section 404 permit could be obtained through a federal agency (Corps or EPA) rather than ADEQ, if the 
project has a reasonable potential to adversely affect a listed species or adversely affect CH.  

While ADEQ would remain as the default Section 404 permitting agency under Option 2, the “federal 
off-ramp” would provide applicants an opportunity to enter the federal permitting process and address 
ESA issues via Section 7 consultation. The Option 2 process is illustrated in Figure 4.  

Under this option, an applicant would initiate the Section 404 permitting process by submitting an 
application to ADEQ for initial screening. Should the screening process indicate that the project would 
result in a reasonable potential to affect listed species and/or CH, the applicant could request that ADEQ 
forward the application to a federal agency (Corps or EPA). The federal agency would then become 
responsible for processing the permit, and would enter into the Section 7 consultation process with FWS 
to ensure ESA compliance (similar to the existing Corps process). The eligibility criteria to enter into the 
Option 2 process would be defined in an MOA between ADEQ, EPA, FWS, and the Corps. 

There are also two approaches to the implementation of the option. In the first, if a BE determines, and 
ADEQ concurs, that resources protected by the ESA may be directly or indirectly adversely affected by  
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Figure 3. Option 1 – MOA Flow Chart  
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Figure 4. Option 2 – “Off-Ramp” Flow Chart  
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the proposed portions of the project that are within ADEQ’s jurisdiction (the action area), ADEQ would 
confer with EPA about those effects. If EPA agrees with ADEQ, EPA would initiate informal or formal 
Section 7 consultation, as appropriate, with the FWS to ensure that the project being permitted will not 
adversely modify CH or jeopardize the continued existence of a listed species. Any conservation 
measures proposed by the applicant and/or ADEQ as part of the consultation (now part of the project 
description on which the consultation is based) and any reasonable and prudent measures and terms 
and conditions in an IT statement would be incorporated by ADEQ into project permit conditions.  

To further refine this concept and to assist EPA, EPA can identify ADEQ in the MOA as their non-federal 
representative for consultation, as authorized under 50 CFR § 402.08. This would allow ADEQ to be 
responsible for conducting consultation with the FWS, including data collection and preparation of the 
BA. This designation would not absolve the EPA from being ultimately accountable for compliance with 
Section 7 of the ESA. And ADEQ would be required to ensure that the permit properly incorporates any 
requirements and terms and conditions that are set forth in the BO and that the applicant complies with 
those requirements and terms and conditions.  

While the number of CWA permits that require consultation under Section 7 of the ESA is relatively 
small, this general approach, if adopted and included in the final MOA between EPA and ADEQ, would 
preserve the current protections provided by the ESA under the federal CWA Section 404 program. It is 
important to note that the ESA TWG is uncertain whether this option is legally feasible; we have asked 
for clarification from the EPA but have received none to date.  

6.2.1 Benefits  

● It provides flexibility for projects of varying degrees of ESA complexity. 

● ADEQ permitting option provides a single process for projects with no/minimal ESA issues. 

● The process provides flexibility for projects where ESA issues become apparent after ADEQ 
permitting process has been initiated. 

● The Corps permitting option provides for formal FWS conclusion regarding jeopardy and adverse 
modification for projects with known ESA issues. 

● The Corps permitting option provides for formal FWS authorization of IT for projects with known 
ESA issues. 

● The Corps has experience permitting complex projects and conducting Section 7 consultation. 

● The Corps process may be faster than ADEQ for projects that are complex/have ESA issues. 

● The Corps process requires NEPA which provides enhanced public scrutiny, and possibly, greater 
protections for fish and wildlife and other resources. 

6.2.2 Challenges 

● EPA may view the “off-ramp” option as partial assumption which is prohibited by statute. 
● There are Issues/uncertainty regarding the Corps scope of action for 404 permitting.  
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● It may increase overall permitting time if applicant transitions to Corps after initiating ADEQ 
permit process. 

● The Corps process requires NEPA, which can increase scope and result in longer permit 
timeframes. 

● It may require changes to EPA regulations. 

● The requirement to comply with NEPA can increase the timeframe significantly depending on 
the complexity of the project and the significance of expected impacts. 

● The Arizona Corps office may need to maintain staff for a small percentage of permit 
applications that require review. 

6.3 Option 3 – Statewide Habitat Conservation Plan  
To use this option, ADEQ would apply to the FWS for an ITP in accordance with Section 10(a)(1)(B) and 
would be responsible for developing the required HCP. The process for this option is outlined in Figure 5. 
The HCP will specify among other things, the IT expected from permitted activities, the impact this 
expected take will have on the species as a whole, how the impact will be mitigated, and how those 
mitigation measures will be funded as dictated by Section 10(a)(2)(A). In addition, because a federal 
agency issues the ITP, the process is subject to NEPA. Developing an HCP can be a complex endeavor, 
one that will require ADEQ to make a number of different determinations, each of which may require its 
own deliberative process. 

To develop the HCP, ADEQ would first need to determine the permit area, or the geographic scope of 
the HCP and resulting ITP. The permit area could include the entire state, certain regions, a single 
county, or a single watershed. Whatever permit area is chosen would determine which Section 404 
permits are covered by the ITP—if the permit area is the entire state, the ITP would cover all Section 404 
permits issued in the state. If the scope is regional, specific to individual counties, or individual 
watersheds, the ITP would only cover Section 404 permits within that geographic scope, and additional 
HCPs would need to be developed and ITPs issued for any Section 404 permits issued outside the chosen 
permit area. 

ADEQ must also decide which species would be covered in the HCP and ITP, and assess the likely IT of 
those species that may occur due to the issuance of Section 404 permits. For each covered species, the 
ADEQ must identify the IT expected to result from those activities. ADEQ would then need to determine, 
in light of the expected IT, what the expected impact would be on the survival and recovery of each 
species. 

The HCP must demonstrate that ADEQ will minimize and mitigate the IT and expected species impacts to 
the maximum extent practicable. Mitigation measures can include permanently protecting species 
habitat, implementing regulations that provide additional protection to covered species, and other 
conservation measures. ADEQ must commit to implementing these mitigation measures and 
demonstrate that it has the funding necessary to implement the measures.  
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Figure 5. Option 3 – Statewide Habitat Conservation Plan Flow Chart (simplified)  



Endangered Species Act Technical Working Group 
 

24 

Once all the HCP requirements are met and the ITP is issued, ADEQ can then issue 404 permits within 
the defined ITP permit area and no additional federal review would be required for those permits, as 
any potential to affect threatened  or endangered species covered under the ITP will have been 
eliminated, and the Section 404(b) guidelines prohibiting the issuance of permits that may jeopardize 
listed species or adversely modify CH will have been satisfied.  

6.3.1 Benefits 

● An HCP would protect ADEQ and Section 404 permittees against ESA Section 9 liability. 

● An HCP would provide for robust species conservation in Arizona.  

● An HCP would provide regulatory certainty for ADEQ and 404 permit holders. 
● FWS cannot require ADEQ to provide any additional conservation beyond what is already 

provided in the approved HCP, i.e., “No Surprises” policy. 

● An HCP would require NEPA which provides enhanced public disclosure and input and, possibly, 
greater protections for fish and wildlife and other resources. 

6.3.2 Challenges  

● Developing a large-scale HCP is a significant undertaking that can take a very long time (10–20 
years) For example, it took Pima County over 17 years to develop their Multi-Species 
Conservation Plan (a variation of an HCP) and receive their Section 10 permit. The process began 
in earnest in 1999 and the permit was issued in 2016.  

● Approval of an HCP can take a long time due to the complexity of developing an HCP, need for 
public involvement, and FWS being understaffed and under-resourced. 

● There are additional costs associated with obtaining the ITP for the permittee, such as funding 
mitigation actives, funding and operational elements of the plan, and public participation 
process. (There are opportunities to receive federal monies to offset the cost for the process 
under ESA Section 6).  

● The requirement to comply with NEPA can increase the time frame significantly, depending on 
the scope of the HCP and the significance of the expected impacts. 

● Funding adequate mitigation measures can be a challenge. 

● New state legislation and/or regulations may be required to meet mitigation requirements. 

6.4 Option 4 — Project-Specific Habitat Conservation Plan  
This option is largely identical to the statewide option described in Option 3; however, under this 
option, the permit applicant would apply to the FWS for an ITP and would be responsible for developing 
an HCP for a specific project/property. A flow chart detailing this process is included as Figure 6. The 
permit area would be limited to the specific project area outlined in the Section 404 permit application, 
unless the applicant chooses, in consultation with FWS, to pursue an ITP for a larger permit area beyond 
what is subject to a Section 404 permit. 
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Figure 6. Project-Specific Habitat Conservation Plan Flow Chart (simplified) 
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The permit applicant would be responsible for determining the species covered by the ITP, the activities 
covered by the ITP, the take expected to occur as a consequence of those activities, and the expected 
impact this take would have on the survival and recovery of the species. The permit applicant would also  

be responsible for developing and sufficiently funding their own avoidance, minimization, and mitigation 
measures to reduce expected impacts to the maximum extent practicable. 

Like Option 3, the HCP developed by the project applicant would be subject to public review and 
comment as required in the ESA and would also be subject to NEPA, which requires its own public 
review process. Once all the HCP requirements are met and the ITP is issued, the ADEQ can then issue a 
Section 404 permit within the defined ITP permit area with no additional federal review required, as the 
permitted activities will no longer have the potential to affect any threatened or endangered species, 
and the Section 404(b) guidelines prohibiting the issuance of permits that may jeopardize listed species 
or adversely modify CHs will have been satisfied.  

6.4.1 Benefits 
● A project-specific HCP can take significantly less time than a larger-scale HCP. 

● An HCP would protect Section 404 permittees against ESA Section 9 liability. 
● An HCP would provide for robust species conservation. 

● An HCP would provide regulatory certainty for 404 permittees. 

● FWS cannot require the permittee to provide any additional conservation beyond what is 
already provided in the approved HCP, i.e., “No Surprises” policy. 

● HCPs are available to Section 404 permit applicants regardless of the final design of the ADEQ 
404 permitting program; anyone can apply for an ITP to protect themselves against Section 9 
liability. 

● HCPs would require NEPA, which provides enhanced public scrutiny, and possibly, greater 
protections for fish and wildlife and other resources. 

6.4.2 Challenges 

● Approval of an HCP is dependent on FWS staff and resources.  
● The requirement to comply with NEPA may increase the timeframe of permit issuance, although 

the smaller scale of the HCP would, depending on the significance of the impacts, require a less 
robust NEPA process than a larger-scale HCP. 

● The permittee’s cost to prepare and negotiate the HCP with FWS and to complete the other 
requirements needed to obtain the ITP will be substantial in most cases. 

● Funding adequate mitigation measures and other permit requirements can be a significant 
challenge for individual permittees. 
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6.5 Option 5: MOA and SW HCP  
After reviewing the initial four options, the ESA TWG determined that the options were not mutually 
exclusive and ADEQ could consider taking elements from various suggestions when considering a future 
state. This option is a combination of the MOA (Option 1) and Statewide HCP (Option 3) options 
described above. This allows ADEQ the ability to work cooperatively with EPA and FWS while a 
statewide HCP is developed. Since benefits and challenges for individual options are listed above, only 
the additional benefits and challenges are described below: 

6.5.1 Benefits  

● Since the MOA is relatively simple and straightforward, it can be used in the short term while 
the longer HCP development process is underway. 

● Other states are considering this approach (e.g., this approach was recommended to Oregon 
(EPA et al. 2014).  

● A MOA and SW HCP would protect ADEQ and Section 404 permittees against ESA Section 9 
liability. 

6.5.2 Challenges  

● It may be expensive to implement 2 different approaches. 

● It could take extra time and money to transition from one approach to another. 

● Change in philosophy/management from one approach to another. 

● Risk of Section 9 violations if species are present and taken before the HCP is in place.  

6.6 Option 6: Off-Ramp and SW HCP 
Members of the ESA TWG also noted a combination of the ”off-ramp” (Option 2) and Statewide HCP 
(Option 3) options described above as worth investigating. 

6.7 Benefits 

● Provides flexibility for projects of varying degrees of ESA complexity. 
● Once the HCP is in place, ADEQ and permittees would have protection against ESA Section 9 

violations. 

● The HCP provides robust species protection 

● The combination of both options provides regulatory certainty.  
● The combination of both options would require NEPA. 
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6.8 Challenges 

● ADEQ would need to hire biologists and train them to screen permits for ESA concerns in the 
short term. 

● No IT protection until the HCP is in place for permittees or the state. 

● Cost of funding staff to assist with screening in the short term. 

7 RECOMMENDED PROGRAM  
The ESA TWG was not able to agree by consensus and recommend an ideal future program. Members 
worked to find common ground and to advise ADEQ on the most practical and feasible option available. 
There were multiple perspectives as part of the ESA TWG due to the diverse members from regulators, 
non-governmental agencies, municipalities, legal community, and businesses. The ESA TWG felt it was 
important to provide alternative avenues for projects to get into the Section 7 process to provide IT 
coverage where needed (i.e., when there is a reasonable potential for “take” to occur to a species listed 
under the ESA), even though IT protection is not required. 

An anonymous survey with two questions was sent out to all ESA TWG members using Survey Monkey. 
When the survey closed, 14 members provided their responses. Question 1 asked ESA TWG members 
“which Option Should the ESA TWG Recommend to ADEQ?” Respondents were asked to assign a point 
value from 1 to 6, with 6 being the most preferred option. If the member did not support the option, a 
value of 0 was assigned to that option. The results are presented in Figure 7 and Table 2 below. 
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Figure 7. ESA TWG Survey Results for Recommended Options  

Table 2. Numeric Survey Results – Recommended Options  

Option 

Number 
of 

response
s 

1 
point 

2 
points 

3 
points 

4 
points 

5 
points 

6 
points 

Total 
value 

1 8 1 1 3 0 0 3 30 

2 10 2 3 0 1 0 4** 36 

3 9 2 1 2 3 0 1 28 

4 9 2 1 0 2 3 1 33 

5 9 0 0 1 2 4 2 43* 

6 8 0 2 3 0 2 1 29 

Results are as follows: 

• *Option 5 (43 points), the MOA + statewide HCP had the highest score and two respondents 
preferred it the most. It was also many respondent’s 2nd and 3rd choices.  

• **Option 2 (36 points), the MOA + Off-ramp, received the second highest score, and had the 
most votes for 1st place.  

• Option 4 (33 points), Project-specific HCP, ranked third highest score with four votes for 1st or 
2nd place. 

• Three respondents preferred Option 1 (30 points), the MOA option, the most.  

• Option 6 (29 points), Off-ramp + statewide HCP, included three votes for 1st or 2nd place. 

• Option 3 (28 points), the statewide HCP, had the lowest score, and only one ESA TWG member 
selected it as first choice.  

Question 2 asked ESA TWG members: “Do you support ADEQ assumption regarding ESA issues?” 
Respondents were asked to select as many options as they wished or skip the question. The results are 
presented in Figure 8 and Table 3 below. Not only was there no consensus on the option to recommend, 
but the TWG members did not agree whether ADEQ should take over the administration of the Section 
program from EPA. 
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Figure 8. Support of ADEQ Assumption  

Table 3. Numeric Results – Support of ADEQ Assumption  

Answer Choices 
Number of 
Responses Percentage of TWG 

I do not support ADEQ assumption 5 35.7  

I can see some pros and cons 4 28.6 

I support ADEQ assumption 3 21.4 

I don't know 2 14.3 

8 GAP ANALYSIS  
Before the ESA TWG could envision options for a future state, the committee outlined several key 
components of ESA protections at the federal level versus what those same components would look like 
at a state level. The results of those comparisons are outlined in Table 4 and became the foundation for 
the TWG’s gap analysis.  
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Table 4. Comparison of ESA Protections: Federal 404 Program vs. State Assumption of 
CWA Section 404 Permit Authority 

ESA Protection Federal Program State Program 

Species Protection – 
Listed Fish and Wildlife  

Protected by the prohibitions against take 

of fish and wildlife that are provided by 
Section 9 of the ESA. 
Section 7 consultation between Corps and 
FWS is required if Corps determines that 
the federal Action May Affect and is Likely 
to Adversely Affect a listed species or May 
Affect, but is Not Likely to Adversely Affect 
a listed fish or wildlife species. 

During Section 7 consultation FWS would 
first determine whether the action would 
take any listed animal species. If take is 
expected, then FWS would identify 
reasonable and prudent measures to 
minimize take and issue terms and 
conditions for the authorization of that 
take. FWS would also make a formal 
jeopardy determination.  
Activities outside the Corps permit area 
expected to result in take of a listed fish or 
wildlife species would require the applicant 
to obtain an ITP under Section 10 of the 
ESA to avoid violation of the Section 9 
prohibitions. 

Absent a discretionary federal nexus, Section 7 
consultation is not available to the applicant to 
secure coverage for IT. 
Prior to the issuance of a dredge and fill permit, 
the state would determine whether the 
discharge into WOTUS has “reasonable potential 
for affecting endangered or threatened species” 
as determined by FWS.  
All permits are forwarded to EPA, except for 
classes of permits for which review has been 
waived per 40 C.F.R. § 233.50(a)(1). 
If the state believes that issuance of the permit 
may have reasonable potential for affecting 
listed species, it is required to forward that 
permit to the EPA for federal review.  
ADEQ must develop a process by which they 
determine which permit applications must be 
sent to the EPA for this review. 
For applicants whose activities are anticipated to 
result in take of any listed animal would have the 
option of obtaining an ITP Permit under Section 
10 of the ESA to avoid violation of the Section 9 
prohibitions.  

Species Protection – 
Listed Plants 

Take prohibitions of Section 9 do not apply 
unless the activity would be in violation of 
state or local regulations or would occur on 
federal lands.  
Within Corps permit area Section 7 
consultation between Corps and FWS 
required if Corps issues a May Affect, Likely 
to Adversely Affect (formal Section 7 
Consultation) or May Affect, Not Likely to 
Adversely Affect (informal Section 7 
Consultation). FWS makes a jeopardy 
determination, but there is no IT permit 
and thus no reasonable prudent measures 
or terms and conditions for take. 
No need for Section 10 permit for potential 
effects outside of Corps Permit Area. 

Take prohibitions of Section 9 do not apply 
unless the activity would be in violation of state 
or local regulations or would occur on federal 
lands. 
Section 404(b)(1) guidelines require that ADEQ 
considers impacts to listed plants. 
No need for a Section 10 permit. 
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ESA Protection Federal Program State Program 

Critical Habitat Critical habitat is provided protection 
within the Corps permit area and its 
presence coupled with the potential for 
adverse effect (may affect or may affect 
not likely to adversely affect 
determination) triggers Section 7 
Consultation (formal or informal). 
FWS in their Section 7 consultation makes 
a determination as to whether the activity 
would result in the destruction or adverse 
modification of CH. A destruction or 
adverse modification determination 
requires identification by the FWS of 
reasonable and prudent alternatives that 
would avoid adverse modification. 
A Section 10 permit is not available or 
required for CH. 

Project impacts to CH are subject to FWS review 
and evaluation per Section 404(b)(1) guidelines.  
EPA retains oversight authority over ADEQ’s 
determination (40 C.F.R. 230.10(b)(3)). 
A Section 10 permit not available or required for 
CH. 

9 GAP CLOSURE OPTIONS  
The TWG considered species protection and IT coverage as the most important pieces of each option. 
The best way to close the gap between what the current and future state is to provide the highest level 
of species protection with IT coverage in the most efficient, shortest, and most economical way possible. 
For several members of the ESA TWG, maintaining an equivalent level of federal review was also 
important. For them, the NEPA public review process was an important component of the federal nexus 
that would be lost when ADEQ assumes the program. 

10 MINORITY OPINION  

SIERRA CLUB AND MARICOPA AUDUBON SOCIETY  
At present, when a project may involve a threatened or endangered species, NEPA and Section 7 of the 
ESA apply because the Corps’ role constitutes a “federal action.” An ideal future would address ESA 
issues through Section 7 consultations. Compliance using other ESA sections promises to be slower and 
will offer less protection to applicants for ITs. The EPA, in discussions about Section 404 assumption with 
other states, consistently maintains that assumption ends a federal nexus. Thus, NEPA would no longer 
apply, and ESA Section 7 consultation is not permissible.  

The “off-ramp” alternative seeks to satisfy this concern by assigning applications with ESA issues to the 
Corps, thus restoring "federal action." Because regulations prohibit partial assumption of Section 404, it 
appears unlikely that EPA will accept an off-ramp approach.  

Moreover, Arizona lacks state statutes equivalent to NEPA and ESA. New Jersey and Michigan, the only 
states to assume Section 404 authority, have state statutes comparable to these federal laws. Moreover, 
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they also have state wetland protection programs in place. Florida, another state actively pursuing 
Section 404 assumption, has also enacted endangered-species protection. These states can build on 
prior experience with endangered species and professional expertise from enforcing state statutes. 
ADEQ has not had the same opportunity.  

Thus, we have concluded that because: 1) Arizona lacks laws comparable to NEPA and ESA, 2) NEPA will 
not apply without a federal nexus, and 3) uncertain, cumbersome procedures under other ESA sections 
will replace Section 7 consultation, species protection equivalent to the current program is not 
achievable. Thus, Arizona should not assume Section 404 authority; rather, it should remain with the 
Corps. 

WESTLAND RESOURCES, INC. 
An ongoing point of concern of numerous members of the ESA TWG is the potential loss of the 
substantive protections provided by Section 7 of the ESA. Much of the group’s conversations have 
revolved around that loss; the potential loss of some of the protections for some listed resources (i.e., 
CH and plants); and the ability of permit applicants to obtain IT authorization through the Section 7 
consultation process, without having to go through the Section 10 permit process. 

Our discussions have focused on alternative solutions. One of these options has been characterized as 
an “off-ramp” from the state process (Option 2). In Option 2, where there is the potential for a project 
to adversely affect members of a listed species, the project could be federalized and Section 7 
consultation would occur. The discussion that follows is focused on an alternative solution that is a 
variation of that Option 2 theme and is based upon EPA’s retention of discretionary authority over 
individual projects after ADEQ assumption of the Section 404 permit program in Arizona. 

Westland Resources’ opinion is that while the right of a State to assume Section 404 permitting 
responsibilities is not a discretionary decision on the part of EPA, EPA nevertheless does retain 
discretionary authority over state permitting requirements after state assumption (see 40 CFR Pt. 223, 
Subpart F (EPA regulations governing federal oversight)). Specifically, on a project-specific basis, if ADEQ 
does not satisfy an EPA objection or requirement for a permit condition and does not deny the permit, 
the project will be federalized, and the Corps is required to process the permit (50 CFR § 233.50(j)). 
Therefore, through their ability to federalize a project if their objections to the permit are not satisfied, 
EPA is retaining a discretionary authority over project permits. Note that EPA’s discretionary oversight 
authority does not undermine program assumption by ADEQ; therefore, this does not run afoul of the 
“partial” assumption problem. 

The retention of a discretionary authority by EPA after delegation provides an option to simply develop 
an “off-ramp” or reliance on Section 10 of the ESA for ESA compliance. The implementation of this 
option also would be codified in the MOA between ADEQ and EPA. There are also two approaches to the 
implementation of the option. In the first, if a BE determines, and ADEQ concurs, that resources 
protected by the ESA may be directly or indirectly adversely affected by the proposed portions of the 
project that are within ADEQ’s jurisdiction (the Action Area), ADEQ would confer with EPA about those 
effects. If EPA agrees with ADEQ, EPA would initiate informal or formal Section 7 consultation, as 
appropriate, with the USFWS to ensure that the project being permitted will not adversely modify CH or 
jeopardize the continued existence of a listed species. Any conservation measures proposed by the 
applicant and/or ADEQ as part of the consultation (now part of the project description on which the 
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consultation is based) and any reasonable and prudent measures and terms and conditions in an IT 
statement would be incorporated by ADEQ into project permit conditions.  

To further refine this concept and to assist EPA, EPA can identify ADEQ in the MOA as their non-federal 
representative for consultation, as authorized under 50 CFR § 402.08. This would allow ADEQ to be 
responsible for conducting consultation with the USFWS, including data collection and preparation of 
the BA. This designation would not absolve the EPA from being ultimately accountable for compliance 
with Section 7 of the ESA. And ADEQ would be required to ensure that the permit properly incorporates 
any requirements and terms and conditions that are set forth in the BO and that the applicant complies 
with those requirements and terms and conditions.  

While the number of CWA permits that require consultation under Section 7 of the ESA is relatively 
small, this general approach, if adopted and included in the final MOA between EPA and ADEQ, would 
preserve the current protections provided by the ESA under the federal CWA Section 404 program. 

11 IMPLEMENTATION CONSIDERATIONS  
Depending on the option or the channel used by ADEQ to assume the Section 404 program, any number 
of tools, resources, and processes will need to be obtained, implemented, or developed. The following is 
a list that was developed to the best of the ESA TWGs ability for ADEQ to assist in the creation of a 
successful program.  

The TWG is not suggesting that all of these agreements and authorities must be obtained to 
appropriately implement the program.  

11.1 Agreements / Interagency Cooperation  

● MOA with FWS 

● MOA with EPA 
● MOA with Corps 

● MOA with AZGFD  

● Maintain Section 7 level of consultation to meet requirements of Sec 404(g) of the CWA 

● Create a Transfer Plan for ADEQ, Corps, and FWS to include agency responsibilities  
● Clearly define agency authorities and level of involvement concerning ESA issues. 

● Ensure no conflicts of interest with ADEQ as the permitting authority. 

● Quarterly meetings between ADEQ and FWS to check how applications are being evaluated. 

● Effectively use local and tribal agencies: knowledge and concerns regarding ESA issues. 
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11.2 State Authority  

● Develop a State Wetland Program, including the development of buffers and tiered rating 
system. The program could provide wetland protection through regulatory and non-regulatory 
provisions. In Arizona, riparian areas are included in the definition of wetlands.  

● Consider creating a State Endangered Species Program with rules and regulations.  

11.3 Training Programs 

● ADEQ works closely with FWS to develop training and provide this training to ADEQ staff so 
permit applications are processed with efficiently and minimizes negative impacts to listed 
species. 

● Hold outreach events, public meetings and announcements and address Section 404 permit 
process before any changes take place. 

● ADEQ and FWS develop guidance and other available resources regarding ESA to be posted on 
ADEQ website. Provide the website address of the resources page on applications. 

● Inform current and future permittees of process changes and transitional deadlines, as well as 
the handling of current applications moving forward. 

● Establish clear and concise applicant instructions, and guidance documents on completing the 
application process. ADEQ should provide online resources to limit confusion and improve 
compliance. 

11.4 Screening Analysis Tools  

11.4.1 Arizona Heritage Data Management System  
All land and water development projects in Arizona requiring federal environmental documentation, 
such as an Environmental Assessment or Environmental Impact Statement, must be submitted to the 
AZGFD as part of the environmental review process. The AZGFD analyzes each project for wildlife that 
may be affected by the project. This includes species on the FWS Endangered and Threatened species 
lists, as well as those on the AZGFD’s Species of Greatest Conservation Need. The free, Web-based, 
Heritage Data Management System, or Online Environmental Review Tool (ERT) generates a list of 
species potentially affected within a project area, alerts about potential permits, and gives project type 
and species-specific recommendations to minimize impacts or suggest avoidance measures. The ERT 
satisfies Phase I Environmental Compliance with NEPA. The ERT can be found at 
https://azhgis2.esri.com.  

11.4.2 Information for Planning and Consultation  
The IPaC tool is a currently live application that applicants can use for the screening process to 
determine whether overlap of the action area and species occurrence or habitat occurs. Applicants input 
their project specifications to get information on what species may be within their action area. The tool 

https://azhgis2.esri.com/
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also provides information on what impacts to species might occur, and what conservation measures can 
be considered to minimize impact. The IPaC Resource List also provides electronic links to the 
Environmental Conservation Online System profiles for the species that may be within the action area 
for applicants to understand habitat and resource needs from the species. IPaC can generate an official 
species letter, but this letter is not considered consultation and does not provide IT coverage. 

11.5 Staffing  
ADEQ may consider obtaining T&E species expertise in-house or elsewhere through MOAs with the 
AZGFD and/or the FWS.  

For example, AZGFD could provide initial permit screening for T&E species and CH overlap. The AZGFD 
employee would review all permits that potentially affect threatened and endangered species and CH to 
ensure there are no adverse effects. Also, an AZGFD biologist that is proficient with ESA regulations and 
policies could review a subset of ‘no effect’ permits for compliance and screen draft projects that could 
potentially affect threatened and endangered species and CH and coordinate with FWS for review and 
permit conditions.  

Or, ADEQ could consider funding one full-time employee at FWS to work exclusively on ADEQ 404 
permit reviews. The employee would be responsible for a variety of tasks, including training ADEQ 
employees, writing a manual for ADEQ on how to review permits, and developing a list of standard 
species-specific permit conditions. If there are adverse effects, the FWS biologist would coordinate with 
ADEQ and the FWS species leads to develop individual permit conditions to protect species and habitats. 
The biologist would also be responsible for coordinating with EPA on permits with adverse effects that 
cannot be avoided.  

Based on discussions with Michigan’s and New Jersey’s FWS offices, the FWS spends a lot of time the 
first 3 to 5 years training their respective department of environmental quality staff to review permits at 
the same level an FWS biologist would review them. Funding a full-time biologist at the FWS would 
ensure that permit review time frames are consistently met. If ADEQ decides to apply for a statewide 
Section 10 permit, the FWS biologist would lead its development, which could take 10 to 20 years. 
Individual permittees may also apply for Section 10 permits, which could take 2 to 3 years to develop.  

ADEQ could periodically review permitting statistics to evaluate the need to fund an ESA specialist. 

11.6 Enforcement and Compliance  

● ADEQ will need to develop outreach materials that explain the following requirements for 404 
applicants. 

● Requirements for annual reporting by permittee for 5 years 

● Requirements by applicants for annual reporting 

● Enforcement Notice of Correction, Notice to Correct, Notice of Violation rules and regulations  
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11.7 Process Improvements 
The ESA TWG suggests that ADEQ develop outreach materials for potential 404 applicants that address 
the following issues.  

● Address ESA and CWA issues before permit issuance. 

● Assist agencies in meeting timeline requirements for comments, recommendations, and 
completion of technical documents. 
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